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1.Introduction. 
1.1. Description. 

The console software market is among the most successful in the world 
with billions of dollars in sales annually. Major platforms in this market 
are PlayStation, Xbox and Nintendo. Software developed for this market is 
primarily entertainment in nature characterized by high performance 
graphics, dynamic environments, brilliant AI, great music and involving 
story and plotlines. There is a drive for technological dominance by the 
companies behind the major consoles: Sony, Microsoft and Nintendo. 
Over the last year or so shaders have become a new paradigm for graphic 
software development and as a result new architectures are required to 
accelerate shader programs(specifically parallel computers or highly 
parallel pipelined graphics cards).However the possibilities of e-commerce 
and massive online games expands even more when the new architectures 
are linked through the Internet to servers(an internet based architecture). 
As a result of striving to outdo each other NVIDIA (which supplies the 
graphics muscle for the XBOX) and SONY which uses Toshiba’s emotion 
engine to power the PlayStation have filed early software patents to 
protect the next generation architectures that will be used to build the 
Playstation3 and the XBOX2. In this paper I show how and why a better 
strategy would have been to keep the  architecture proprietary and to file 
only defensive patents in response to new patents that may have impacted 
the new consoles’ architecture. The individual consoles could then have 
been developed and moved into preproduction from R/D and then only 
when poised for manufacturing, the software patents that are currently 
being filed could have been released with their success and failure not an 
issue for the consoles entry into market. Because parallel computers and 
the internet is an area filled with prior art, I show a conclusion in which 
software patents are delayed and instead proprietary software  kept and 
using an architecture built around open source servers and prior art 
architectures  with a gradual release of  marketing materials and 
specification  would have prevented prior art and defensive patent 
difficulties when the actual consoles were released. i.e. Do not file 
software patents blindly, center the software patents on the business 
strategy and not the other way around. 
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2. Software Patents. 
2.1. Motivation Behind Software Patents 

Is software more like a book or is it more like a process or machine? 
Each position has its proponents and detractors. If it is a book,copyrights 
are more than sufficient to protect it, if it is a machine ,definitely patents 
have a role to play.  
Software patents seemed to be the answer to that conundrum and that 
would have been the end of the matter save for one thing:software has a 
generative capacity far exceeding that of an ordinary machine or process 
because of its hybrid nature. To illustrate the point let us consider a 
hypothetical invention: a basketball that bounces up and down using a 
solar panels as its source of  power.It is apparent that a patent would be 
more than sufficient to protect this invention.The amount of prior art is 
within searchable limits and one can be assured that a reasonable search 
would uncover most if not all the prior art.The limits on generating the 
invention are placed by the laws of nature,Hence the effectiveness of 
patent protection.For example:1) you need highly efficient solar cells, 2) 
the elastic material suitable for basketballs can be narrowed to a few 
classes and 3) to get a good long bounce you need some sort of stable 
energy exchange between potential and kinetic energy.4)Furthermore 
generating the invention involves significant real world manufacturing 
costs. 
Now contrast software.There is no law of nature that limits the amount of 
software and creating software follows no natural law hence the amount of 
prior art rapidly expands transforming a search from reasonable to 
unreasonable. 

  

2.2. Implications of the open source movement for 
software patents 

The statutary bar for the filing of software patents is constantly being 
raised by the sheer weight of source code that is being released as open 
source.Where once it was a trickle,it has become and is becoming a torrent 
/or a flood. 
Running through the Apache and Linux source code shows that this is the 
case.In order to understand the code ,even though it is open sourced,you 
simply exhaust yourself going through millions of lines of code.Software 
programmers do not go through every line of code,relying instead on 
API’s and encapsulation to handle the complexity.But patent agents  
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seeking  prior art among open source code for software patents need  a 
higher standard of prior art.  
Again one suggestion would be to lower the standard of prior art 
requirements. Unfortunately too low a standard you end up 
with:Copyright!!!!  
The search for prior art among such voluminous code rapidly becomes 
prohibitively expensive in time and cost so in most cases only a limited  
search can be done. Searches for prior art that are limited in nature 
considerably weakens the validity of software patents should prior art exist 
among the open source code but is not included in the search. 

2.3. Implications of the release of patents filed in 
the 1970’s and 1980’s into public prior art for 
software patents 

The 1970’s and 1980’s were the most prolific period in computer 
technology.Much of the technology around today have their genesis in the 
inventions of the computer pioneers of that period.As patent periods 
expire ,the patents automatically become public prior art.Of course one 
would suggest that patents be extended in the same way as copyright laws 
.Unfortunately a lot of patents depend on other patents,for example the car 
patent depends on tire patents and door patents and other prior art both 
public and patented and this extends all the way back to the beginning of 
the patent system.So if you extend for one you invalidate some else’s 
patent and that in turn invalidates another person’s or corporation’s patents 
until the patent system enters into disarray.In addition,a lot of public prior 
art will simply evaporate.This is in sharp contrast to copyright where after 
all you can only have one Mickey mouse or Donald duck.You are more 
than welcome to create another cartoon character that is a duck or mouse 
except you can’t call it Mickey or Donald which  sidesteps the problem 
above.In computing terminology ,this is called low coupling. 
 
 
 
 

 
 

3. PS3 AND XBOX2 BUSINESS 
STRATEGY 
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3.1. XBOX2 Business Strategy 
Students of Microsoft Business strategy always receive a dawning realization that 
the enormously successful behemoth has a virtual arsenal of patents already 
held,in patent pending application mode and/or kept as trade secrets for business 
domination.In response to competitor patents,defensive patent pending or even 
actual  software patents  have reached the public eye, showing quick strategic and 
legal  finesse and acumen in putting XBOX2 on a strong legal and technological 
foundation with respect to software. However even in such circumstances ,the 
impact of open source software cannot be evaded,but like every successful 
organization Microsoft has shown great adaptability to the challenges and 
opportunities created by open source.So if nothing is found in patent searches it 
does not mean nothing is patent pending.XBOX2 will most likely result in forays 
into hardware and content and based on  Microsoft’s previous track records result 
in an emergence of a giant not only in software but also in hardware and content 
as well.Unfortunately to counter overbroad claims,the defensive software patents 
themselves have to be overbroad,so expect a lot of worried companies  and 
defensive patents to be surmounted!!! 

 

3.2. PS3 Business Strategy 
The software cell represents SONY first foray into the area of software, having 
achieved enormous success and leadership in content and hardware.However 
what works for hardware,(patents),content(copyrights) need not necessarily apply 
to software due to the existence of powerful players like Microsoft,Sun and 
IBM.Defensive patents  could be written to replace the software cell architecture 
with a packet ,java on the wire or even .NET xml messaging architecture and 
because the patent is ubiquitous, there is a lot of  anticipation by prior art with a 
consequently large number of defensive patents erupting!. 
Also by revealing the software architecture in the patent rather than keeping it  
proprietary,an alternative hardware architecture can be constructed out of 
shader,java and .NET virtual machines connected in parallel and receiving objects 
on the wire via internet or other means by competitors like Nintendo which hasn’t 
announced an architecture or other interested competitors.Of course, competition 
is always a good thing for consumers. 
The situation now is that should PS3 decide to extend its architecture into the 
internet it must first also like XBOX2 surmount defensive patent difficulties from 
a lot of worried companies!.In the future SONY will most likely refine its 
strategies and deepen its control  and use of software through its tie up with IBM, 
an undisputed leader in open source,  with its own gigantic arsenal of patents and  
emerge as a power not only in hardware and content but also in software. 
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3.3. Conclusion 
. There is considerable evidence that companies like SONY,IBM,Nintendo and 

Microsoft are moving into non-traditional areas and driving a sea of change in the 
way business and entertainment is distributed,produced and controlled.And in 
doing so ,they will inevitably compete with each other.Meanwhile the growth of 
open source continues to weaken software patents in more ways than one. In 
assembling a business strategy for software in such an environment,the most ideal 
strategy would be one in which software patents are delayed or filed defensively. 
Instead an open systems architecture built around proprietary software, open 
source/prior art software and a marketing/promotion/branding concept can help 
prevent prior art and defensive patent difficulties when the actual 
consoles/pdas/network/handphones devices were ready for market and 
networking, because an architecture that takes into account everyone’s interests 
worries no one. 

 
   This validates the Peloponnesian architecture which is an Open Systems 

architecture. 

 

4. Gnu Free Documentation 
License. 

4.1. Gnu Free Documentation License 
   

GNU Free Documentation License 
    Version 1.2, November 2002 
 
 
 Copyright (C) 2000,2001,2002  Free Software Foundation, Inc. 
     59 Temple Place, Suite 330, Boston, MA  02111-1307  USA 
 Everyone is permitted to copy and distribute verbatim copies 
 of this license document, but changing it is not allowed. 
 
 
0. PREAMBLE 
 
The purpose of this License is to make a manual, textbook, or other 
functional and useful document "free" in the sense of freedom: to 
assure everyone the effective freedom to copy and redistribute it, 
with or without modifying it, either commercially or noncommercially. 
Secondarily, this License preserves for the author and publisher a way 
to get credit for their work, while not being considered responsible 
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for modifications made by others. 
 
This License is a kind of "copyleft", which means that derivative 
works of the document must themselves be free in the same sense.  It 
complements the GNU General Public License, which is a copyleft 
license designed for free software. 
 
We have designed this License in order to use it for manuals for free 
software, because free software needs free documentation: a free 
program should come with manuals providing the same freedoms that the 
software does.  But this License is not limited to software manuals; 
it can be used for any textual work, regardless of subject matter or 
whether it is published as a printed book.  We recommend this License 
principally for works whose purpose is instruction or reference. 
 
 
1. APPLICABILITY AND DEFINITIONS 
 
This License applies to any manual or other work, in any medium, that 
contains a notice placed by the copyright holder saying it can be 
distributed under the terms of this License.  Such a notice grants a 
world-wide, royalty-free license, unlimited in duration, to use that 
work under the conditions stated herein.  The "Document", below, 
refers to any such manual or work.  Any member of the public is a 
licensee, and is addressed as "you".  You accept the license if you 
copy, modify or distribute the work in a way requiring permission 
under copyright law. 
 
A "Modified Version" of the Document means any work containing the 
Document or a portion of it, either copied verbatim, or with 
modifications and/or translated into another language. 
 
A "Secondary Section" is a named appendix or a front-matter section of 
the Document that deals exclusively with the relationship of the 
publishers or authors of the Document to the Document's overall subject 
(or to related matters) and contains nothing that could fall directly 
within that overall subject.  (Thus, if the Document is in part a 
textbook of mathematics, a Secondary Section may not explain any 
mathematics.)  The relationship could be a matter of historical 
connection with the subject or with related matters, or of legal, 
commercial, philosophical, ethical or political position regarding 
them. 
 
The "Invariant Sections" are certain Secondary Sections whose titles 
are designated, as being those of Invariant Sections, in the notice 
that says that the Document is released under this License.  If a 
section does not fit the above definition of Secondary then it is not 
allowed to be designated as Invariant.  The Document may contain zero 
Invariant Sections.  If the Document does not identify any Invariant 
Sections then there are none. 
 
The "Cover Texts" are certain short passages of text that are listed, 
as Front-Cover Texts or Back-Cover Texts, in the notice that says that 
the Document is released under this License.  A Front-Cover Text may 
be at most 5 words, and a Back-Cover Text may be at most 25 words. 
 
A "Transparent" copy of the Document means a machine-readable copy, 
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represented in a format whose specification is available to the 
general public, that is suitable for revising the document 
straightforwardly with generic text editors or (for images composed of 
pixels) generic paint programs or (for drawings) some widely available 
drawing editor, and that is suitable for input to text formatters or 
for automatic translation to a variety of formats suitable for input 
to text formatters.  A copy made in an otherwise Transparent file 
format whose markup, or absence of markup, has been arranged to thwart 
or discourage subsequent modification by readers is not Transparent. 
An image format is not Transparent if used for any substantial amount 
of text.  A copy that is not "Transparent" is called "Opaque". 
 
Examples of suitable formats for Transparent copies include plain 
ASCII without markup, Texinfo input format, LaTeX input format, SGML 
or XML using a publicly available DTD, and standard-conforming simple 
HTML, PostScript or PDF designed for human modification.  Examples of 
transparent image formats include PNG, XCF and JPG.  Opaque formats 
include proprietary formats that can be read and edited only by 
proprietary word processors, SGML or XML for which the DTD and/or 
processing tools are not generally available, and the 
machine-generated HTML, PostScript or PDF produced by some word 
processors for output purposes only. 
 
The "Title Page" means, for a printed book, the title page itself, 
plus such following pages as are needed to hold, legibly, the material 
this License requires to appear in the title page.  For works in 
formats which do not have any title page as such, "Title Page" means 
the text near the most prominent appearance of the work's title, 
preceding the beginning of the body of the text. 
 
A section "Entitled XYZ" means a named subunit of the Document whose 
title either is precisely XYZ or contains XYZ in parentheses following 
text that translates XYZ in another language.  (Here XYZ stands for a 
specific section name mentioned below, such as "Acknowledgements", 
"Dedications", "Endorsements", or "History".)  To "Preserve the Title" 
of such a section when you modify the Document means that it remains a 
section "Entitled XYZ" according to this definition. 
 
The Document may include Warranty Disclaimers next to the notice which 
states that this License applies to the Document.  These Warranty 
Disclaimers are considered to be included by reference in this 
License, but only as regards disclaiming warranties: any other 
implication that these Warranty Disclaimers may have is void and has 
no effect on the meaning of this License. 
 
 
2. VERBATIM COPYING 
 
You may copy and distribute the Document in any medium, either 
commercially or noncommercially, provided that this License, the 
copyright notices, and the license notice saying this License applies 
to the Document are reproduced in all copies, and that you add no other 
conditions whatsoever to those of this License.  You may not use 
technical measures to obstruct or control the reading or further 
copying of the copies you make or distribute.  However, you may accept 
compensation in exchange for copies.  If you distribute a large enough 
number of copies you must also follow the conditions in section 3. 
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You may also lend copies, under the same conditions stated above, and 
you may publicly display copies. 
 
 
3. COPYING IN QUANTITY 
 
If you publish printed copies (or copies in media that commonly have 
printed covers) of the Document, numbering more than 100, and the 
Document's license notice requires Cover Texts, you must enclose the 
copies in covers that carry, clearly and legibly, all these Cover 
Texts: Front-Cover Texts on the front cover, and Back-Cover Texts on 
the back cover.  Both covers must also clearly and legibly identify 
you as the publisher of these copies.  The front cover must present 
the full title with all words of the title equally prominent and 
visible.  You may add other material on the covers in addition. 
Copying with changes limited to the covers, as long as they preserve 
the title of the Document and satisfy these conditions, can be treated 
as verbatim copying in other respects. 
 
If the required texts for either cover are too voluminous to fit 
legibly, you should put the first ones listed (as many as fit 
reasonably) on the actual cover, and continue the rest onto adjacent 
pages. 
 
If you publish or distribute Opaque copies of the Document numbering 
more than 100, you must either include a machine-readable Transparent 
copy along with each Opaque copy, or state in or with each Opaque copy 
a computer-network location from which the general network-using 
public has access to download using public-standard network protocols 
a complete Transparent copy of the Document, free of added material. 
If you use the latter option, you must take reasonably prudent steps, 
when you begin distribution of Opaque copies in quantity, to ensure 
that this Transparent copy will remain thus accessible at the stated 
location until at least one year after the last time you distribute an 
Opaque copy (directly or through your agents or retailers) of that 
edition to the public. 
 
It is requested, but not required, that you contact the authors of the 
Document well before redistributing any large number of copies, to give 
them a chance to provide you with an updated version of the Document. 
 
 
4. MODIFICATIONS 
 
You may copy and distribute a Modified Version of the Document under 
the conditions of sections 2 and 3 above, provided that you release 
the Modified Version under precisely this License, with the Modified 
Version filling the role of the Document, thus licensing distribution 
and modification of the Modified Version to whoever possesses a copy 
of it.  In addition, you must do these things in the Modified Version: 
 
A. Use in the Title Page (and on the covers, if any) a title distinct 
   from that of the Document, and from those of previous versions 
   (which should, if there were any, be listed in the History section 
   of the Document).  You may use the same title as a previous version 
   if the original publisher of that version gives permission. 
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B. List on the Title Page, as authors, one or more persons or entities 
   responsible for authorship of the modifications in the Modified 
   Version, together with at least five of the principal authors of the 
   Document (all of its principal authors, if it has fewer than five), 
   unless they release you from this requirement. 
C. State on the Title page the name of the publisher of the 
   Modified Version, as the publisher. 
D. Preserve all the copyright notices of the Document. 
E. Add an appropriate copyright notice for your modifications 
   adjacent to the other copyright notices. 
F. Include, immediately after the copyright notices, a license notice 
   giving the public permission to use the Modified Version under the 
   terms of this License, in the form shown in the Addendum below. 
G. Preserve in that license notice the full lists of Invariant Sections 
   and required Cover Texts given in the Document's license notice. 
H. Include an unaltered copy of this License. 
I. Preserve the section Entitled "History", Preserve its Title, and add 
   to it an item stating at least the title, year, new authors, and 
   publisher of the Modified Version as given on the Title Page.  If 
   there is no section Entitled "History" in the Document, create one 
   stating the title, year, authors, and publisher of the Document as 
   given on its Title Page, then add an item describing the Modified 
   Version as stated in the previous sentence. 
J. Preserve the network location, if any, given in the Document for 
   public access to a Transparent copy of the Document, and likewise 
   the network locations given in the Document for previous versions 
   it was based on.  These may be placed in the "History" section. 
   You may omit a network location for a work that was published at 
   least four years before the Document itself, or if the original 
   publisher of the version it refers to gives permission. 
K. For any section Entitled "Acknowledgements" or "Dedications", 
   Preserve the Title of the section, and preserve in the section all 
   the substance and tone of each of the contributor acknowledgements 
   and/or dedications given therein. 
L. Preserve all the Invariant Sections of the Document, 
   unaltered in their text and in their titles.  Section numbers 
   or the equivalent are not considered part of the section titles. 
M. Delete any section Entitled "Endorsements".  Such a section 
   may not be included in the Modified Version. 
N. Do not retitle any existing section to be Entitled "Endorsements" 
   or to conflict in title with any Invariant Section. 
O. Preserve any Warranty Disclaimers. 
 
If the Modified Version includes new front-matter sections or 
appendices that qualify as Secondary Sections and contain no material 
copied from the Document, you may at your option designate some or all 
of these sections as invariant.  To do this, add their titles to the 
list of Invariant Sections in the Modified Version's license notice. 
These titles must be distinct from any other section titles. 
 
You may add a section Entitled "Endorsements", provided it contains 
nothing but endorsements of your Modified Version by various 
parties--for example, statements of peer review or that the text has 
been approved by an organization as the authoritative definition of a 
standard. 
 
You may add a passage of up to five words as a Front-Cover Text, and a 
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passage of up to 25 words as a Back-Cover Text, to the end of the list 
of Cover Texts in the Modified Version.  Only one passage of 
Front-Cover Text and one of Back-Cover Text may be added by (or 
through arrangements made by) any one entity.  If the Document already 
includes a cover text for the same cover, previously added by you or 
by arrangement made by the same entity you are acting on behalf of, 
you may not add another; but you may replace the old one, on explicit 
permission from the previous publisher that added the old one. 
 
The author(s) and publisher(s) of the Document do not by this License 
give permission to use their names for publicity for or to assert or 
imply endorsement of any Modified Version. 
 
 
5. COMBINING DOCUMENTS 
 
You may combine the Document with other documents released under this 
License, under the terms defined in section 4 above for modified 
versions, provided that you include in the combination all of the 
Invariant Sections of all of the original documents, unmodified, and 
list them all as Invariant Sections of your combined work in its 
license notice, and that you preserve all their Warranty Disclaimers. 
 
The combined work need only contain one copy of this License, and 
multiple identical Invariant Sections may be replaced with a single 
copy.  If there are multiple Invariant Sections with the same name but 
different contents, make the title of each such section unique by 
adding at the end of it, in parentheses, the name of the original 
author or publisher of that section if known, or else a unique number. 
Make the same adjustment to the section titles in the list of 
Invariant Sections in the license notice of the combined work. 
 
In the combination, you must combine any sections Entitled "History" 
in the various original documents, forming one section Entitled 
"History"; likewise combine any sections Entitled "Acknowledgements", 
and any sections Entitled "Dedications".  You must delete all sections 
Entitled "Endorsements". 
 
 
6. COLLECTIONS OF DOCUMENTS 
 
You may make a collection consisting of the Document and other 
documents 
released under this License, and replace the individual copies of this 
License in the various documents with a single copy that is included in 
the collection, provided that you follow the rules of this License for 
verbatim copying of each of the documents in all other respects. 
 
You may extract a single document from such a collection, and 
distribute 
it individually under this License, provided you insert a copy of this 
License into the extracted document, and follow this License in all 
other respects regarding verbatim copying of that document. 
 
 
7. AGGREGATION WITH INDEPENDENT WORKS 
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A compilation of the Document or its derivatives with other separate 
and independent documents or works, in or on a volume of a storage or 
distribution medium, is called an "aggregate" if the copyright 
resulting from the compilation is not used to limit the legal rights 
of the compilation's users beyond what the individual works permit. 
When the Document is included an aggregate, this License does not 
apply to the other works in the aggregate which are not themselves 
derivative works of the Document. 
 
If the Cover Text requirement of section 3 is applicable to these 
copies of the Document, then if the Document is less than one half of 
the entire aggregate, the Document's Cover Texts may be placed on 
covers that bracket the Document within the aggregate, or the 
electronic equivalent of covers if the Document is in electronic form. 
Otherwise they must appear on printed covers that bracket the whole 
aggregate. 
 
 
8. TRANSLATION 
 
Translation is considered a kind of modification, so you may 
distribute translations of the Document under the terms of section 4. 
Replacing Invariant Sections with translations requires special 
permission from their copyright holders, but you may include 
translations of some or all Invariant Sections in addition to the 
original versions of these Invariant Sections.  You may include a 
translation of this License, and all the license notices in the 
Document, and any Warranty Disclaimers, provided that you also include 
the original English version of this License and the original versions 
of those notices and disclaimers.  In case of a disagreement between 
the translation and the original version of this License or a notice 
or disclaimer, the original version will prevail. 
 
If a section in the Document is Entitled "Acknowledgements", 
"Dedications", or "History", the requirement (section 4) to Preserve 
its Title (section 1) will typically require changing the actual 
title. 
 
 
9. TERMINATION 
 
You may not copy, modify, sublicense, or distribute the Document except 
as expressly provided for under this License.  Any other attempt to 
copy, modify, sublicense or distribute the Document is void, and will 
automatically terminate your rights under this License.  However, 
parties who have received copies, or rights, from you under this 
License will not have their licenses terminated so long as such 
parties remain in full compliance. 
 
 
10. FUTURE REVISIONS OF THIS LICENSE 
 
The Free Software Foundation may publish new, revised versions 
of the GNU Free Documentation License from time to time.  Such new 
versions will be similar in spirit to the present version, but may 
differ in detail to address new problems or concerns.  See 
http://www.gnu.org/copyleft/. 
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Each version of the License is given a distinguishing version number. 
If the Document specifies that a particular numbered version of this 
License "or any later version" applies to it, you have the option of 
following the terms and conditions either of that specified version or 
of any later version that has been published (not as a draft) by the 
Free Software Foundation.  If the Document does not specify a version 
number of this License, you may choose any version ever published (not 
as a draft) by the Free Software Foundation. 
 
 
ADDENDUM: How to use this License for your documents 
 
To use this License in a document you have written, include a copy of 
the License in the document and put the following copyright and 
license notices just after the title page: 
 
    Copyright (c)  YEAR  YOUR NAME. 
    Permission is granted to copy, distribute and/or modify this 
document 
    under the terms of the GNU Free Documentation License, Version 1.2 
    or any later version published by the Free Software Foundation; 
    with no Invariant Sections, no Front-Cover Texts, and no Back-Cover 
Texts. 
    A copy of the license is included in the section entitled "GNU 
    Free Documentation License". 
 
If you have Invariant Sections, Front-Cover Texts and Back-Cover Texts, 
replace the "with...Texts." line with this: 
 
    with the Invariant Sections being LIST THEIR TITLES, with the 
    Front-Cover Texts being LIST, and with the Back-Cover Texts being 
LIST. 
 
If you have Invariant Sections without Cover Texts, or some other 
combination of the three, merge those two alternatives to suit the 
situation. 
 
If your document contains nontrivial examples of program code, we 
recommend releasing these examples in parallel under your choice of 
free software license, such as the GNU General Public License, 
to permit their use in free software. 
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